Mr. 

Karachi.

Subject:
Audit notice u/s 25 for the fiscal year 2011-2012

Reference:
Your Audit Notice # ______
Dear Sir,

We are in receipt of your notice # …………… dated ……… regarding submission of sales tax record to conduct audit for the financial year 2011-2012. In this regard we would like to draw your kind attention towards following legal questions arising out of your notice.

That Powers of selection of audits rest with FBR under section 72-B of the Sales Tax Act., 1990. The Superior Courts have stressed time and again that selection of audit must be on the basis of any objective criteria. Hence issuance of notice without selection by the Board is against the explicit decisions of the Honorable Courts. Relied on 2009 (PTD 1507), PTD 571 dated 2010 and 103 Tax 131 2011 (S.C. Pak).

That FBR has re-considered their view point and resultantly issued letter dated 17th Jan 2013. However this does not means that audit proceedings on manual selection can be done on the basis of plain reading of Board’s letter in isolation. You may be well aware of the operative decisions of the Honorable High Court, in case # W.P. 30786/2012, wherein the court has instructed the FBR to initiate audit proceeding afresh in the light of guideline mutually agreed between legal counsel of taxpayers and Respondent (i.e. FBR). The mutually consented guidelines are re-produced here under:-

(i) That Federal Board of Revenue in terms of Section 214C of the Income Tax Ordinance, 2001, Section 72B of the Sales Tax Act, 1990 and Section 42B of the Federal Excise Act, 2005,shall frame three separate sets of parameters for selection of cases for audit under the three tax laws;
(ii) That after the selection process has been carried out independently under all the three tax laws, if the Federal Board of Revenue wishes to further narrow down the selection through carrying out risk analysis (as already done in these cases)  the same may be done separately under each tax law;
(iii) That a day or so prior to the selection of cases for audit the Federal Board of Revenue shall publicize the parameters settled, in the manner above, for the concerned tax year in the print media, as well as, upload the same on the website of FBR to facilitate the taxpayers;
(iv) That notices (separate notices under different tax laws) issued to the taxpayers selected for audit shall clearly specify the parameters attracted in their cases in order to make the process transparent;
(v) The Federal Board of Revenue will also consider establishing a Grievance/Review Panel to attend to the issues/questions arising out of the audit selection process. This will alleviate the anxiety of the taxpayers and may also avoid further litigation. 

Without prejudice to the above decision the Supreme Court of Pakistan in its most recent order dated 14th Jan 2013 has referred cases of audit selection to the ICA bench for the purpose of deciding the case as inter court appeal with the observation that since the matter are lingering on for the last many years, it would be appreciated if the same are disposed off expeditiously.

In the light of above explained position, it is quite apparent that issue of powers for selection of audit though reconsidered by the Federal Board, the issue is yet pending before the Higher Courts of Law. The issue of selection for audit has already attained finality by virtue of decisions of Superier Courts that selection of audit can only be done on certain objective criteria. It is also an admitted and established position that selection criteria was not yet redesigned and formulated by the Federal Board of Revenue, as agreed by them very recently. 

Therefore owing to the above circumstances, issuance of audit notice and proceeding by your office raises serious legal questions and therefore we earnestly request to kindly drop any proceeding contradictory to the law and oblige.

Thanking you,

We remains, 

For M/s. 
